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EDUCATION,  AND  WELFARE 

Office  of  Education 
[45CFR  Part  116b] 

STATE  OPERATED  PROGRAMS  FOR 
HANDICAPPED  CHILDREN 

Notice  of  Proposed  Rulemaking 

In  accordance  with  section  603  of  the 
Education  Amendments  of  1972  (Pub.  L. 
92-318)  and  pursuant  to  the  authority 
contained  In  section  121  of  Title  I  of  the 
Elementary  and  Secondary  Education 
Act,  as  amended,  the  Conunlssloner  of 
Education,  with  the  approval  of  the  Sec¬ 
retary  of  Health,  Education,  and  Wel¬ 
fare,  proposes  to  amend  Title  45  of  the 
Code  of  Federal  Regulations  by  adding 
a  new  Part  116b  to  read  as  set  forto 
below. 

At  present  there  are  no  separate  guide¬ 
lines  relating  to  Part  116b.  If  guidelines 
are  Issued  In  the  future,  they  will  be 
limited  to  material  In  the  nature  of  sug¬ 
gestions  or  recommended  courses  of  ac¬ 
tion  for  meeting  the  mandatory  require¬ 
ments  set  forth  In  the  statute  and  reg¬ 
ulations. 

These  pr(K>06ed  regulations  reflect 
amendments  to  section  121  of  Title  I, 
ESEA,  made  by  the  Education  Amend¬ 
ments  of  1974  (Pub.  L.  93-380,  enacted 
August  21,  1974). 

1.  Program  purpose.  Under  section  121 
of  Title  I  of  the  Elementary  and  Second¬ 
ary  Education  Act,  as  amended  (origi¬ 
nally  aidded  to  Title  I  as  section  103(a) 
(5)  by  Pub.  L.  89-813),  financial  assist¬ 
ance  Is  provided  to  State  ageiKles  for 
programs  to  meet  the  special  educational 
needs  of  handicapped  children  In  State- 
operated  or  State-supported  schools.  In 
addition,  under  sub^tion  (d)  of  sec¬ 
tion  121,  funds  may  now  be  made  avail¬ 
able  by  these  State  agencies  to  local  edu¬ 
cational  agencies,  under  certain  condi¬ 
tions,  for  handicapped  children  who  have 
transferred  there  from  State  agency  pro¬ 
grams. 

2.  Section  503  procedures  and  effect. 
Section  503  of  the  Education  Amend¬ 
ments  of  1972  requires  the  Conunlssloner 
to  study  all  rules,  regulations,  guidelines, 
or  other  published  Interpretations  or 
orders  Issued  by  him  or  by  the  Secretary 
after  Jime  30,  1965,  In  connection  with, 
or  affecting,  the  administration  of  OfDce 
of  Education  programs,  to  report  to  the 
Committee  on  Labor  and  Public  Welfare 
of  the  Senate  and  the  Committee  on  IM- 
ucation  and  Labm*  of  the  House  of  Rep¬ 
resentatives  concerning  the  study,  and 
to  publish  In  the  Peoeral  Register  these 
rules,  regulations,  guidelines.  Interpre¬ 
tations,  and  orders,  with  an  or^rtunlty 
for  public  hearing  on  the  matters  so  pub¬ 
lished.  The  regulations  proposed  below 
reflect  the  results  of  this  study  as  It  per¬ 
tains  to  the  programs  under  section  121 
of  Title  I  of  the  Elementary  and  Second¬ 
ary  Education  Act.  as  amended.  Upon 
publication  of  revised  Part  116b  In  flnal 
form,  and  sifter  comments  and  hearing, 
all  preceding  niles,  regulations,  guide¬ 


lines,  and  othM*  published  Interpretations 
and  orders  Issued  In  connection  with  or 
affecting  the  program,  except  the  Office 
of  Education  Genersd  Provisions  Regula¬ 
tions  smd  the  general  Title  I  regulations 
In  Part  116,  will  be  superseded.  For  ex- 
sunple,  all  Information  Bulletins  issued 
by  the  Office  of  Education  with  respect 
to  this  progrsun  prior  to  that  date,  to 
the  extent  they  contain  this  material, 
will  be  superseded. 

3.  Effect  of  Office  of  Education  Gen¬ 
eral  Provisions  Regulations.  General  fis¬ 
cal  smd  administrative  rules  for  the  pro¬ 
gram  are  covered  under  the  overall  Office 
of  Education  General  Provisions  Regula¬ 
tions,  set  forth  In  45  CFR  Parts  lOO-lOOc, 
which  were  adopted  In  connection  with 
the  same  study  under  section  503  of  the 
Education  Amendments  of  1972  of  which 
this  publication  Is  a  part.  (Reference  is 
made  in  particular  to  the  provisions  of 
Parts  100b  and  100c  of  TlUe  45  CFR,  con¬ 
taining  general  provisions  for  State  ad¬ 
ministered  programs,  which  are  aivUca- 
ble  to  the  programs  under  Title  I  id  the 
Elementary  and  Secondary  Education 
Act,  as  amended.) 

4.  Reorganization  of  Part  116.  In  the 
past,  this  program  has  not  had  regula¬ 
tions  separate  from  those  In  Part  116. 
Under  the  proposed  reorganization.  Part 
116  (as  published  in  proposed  form  on 
March  11, 1975,  40  PR  11471)  will  be  lim¬ 
ited  to  those  provisions  that  are  appli¬ 
cable  to  all  recipients,  including  State 
educaticmal  agencies  in  their  adminis¬ 
trative  capacities,  under  Title  I  of  the 
Act.  Part  116a  will  provide  the  regtila- 
tlons  which  are  applicable  solely  to  the 
local  educational  agency  program  for  ed¬ 
ucationally  deprived  children.  Part  116b 
will  provide  the  regulations  which  are 
applicable  stdely  to  the  program  for 
handicapped  children  imder  section  121. 
Part  116d  win  govern  the  migrant  pro¬ 
gram  under  section  122  and  Part  116c 
will  govern  the  program  for  neglected  or 
delinquent  children  under  section  123. 

5.  Amendynents  made  by  Pub.  L.  93- 
380.  (a)  General.  The  proposed  regula¬ 
tions  set  forth  below  reflect  and  Imple¬ 
ment  amendments  made  to  section  121 
of  Title  I  of  the  Elementary  and  Sec¬ 
ondary  Education  Act  by  Pub.  L.  93-380, 
the  Education  Amendments  of  1974.  In 
particular,  the  regulations  Include 
changes  relating  to: 

(1)  All(x:atlon  of  funds;  (2)  Transfer 
of  fimds  to  local  educational  agencies  for 
handicapped  children  formerly  counted 
in  average  dally  attendance  In  State 
agency  schools  and  who  subsequently 
participate  In  appropriately  designed  ed¬ 
ucational  programs  operated  or  sup¬ 
ported  by  l(x:al  educational  agencies;  and 
(3)  Distribution  of  funds. 

(b)  Determination  of  grants.  Under  the 
amendments  made  by  Pub.  L.  93-380,  the 
amount  of  the  grant  which  State  agen¬ 
cies  and  which  the  agmcy  for  Puerto 
Rico  are  eligible  to  receive  for  a  fiscal 
year  Is  determined  as  provided  in  sections 
121(b)  and  125  of  the  Act.  If  the  amount 
so  computed  for  any  State  agency  during 
fiscal  years  1976  or  1977  Is  less  than  the 
amount  that  agency  received  during  the 


prior  fiscal  year,  the  grant  which  that 
agency  receives  must  equal  the  amoimt 
reotived  In  the  prior  fiscal  year.  Hie 
maximum  payments  for  Puerto  Rico  for 
fiscal  years  1976, 1977,  and  1978  are  pro¬ 
vided  for  in  aection  843(d)  of  Pub.  L.  93- 
380. 

9.  ReHatkmship  to  Part  B  of  the  Educa¬ 
tion  of  the  Handicapped  Act.  All  handi¬ 
capped  children  should  receive  appropri¬ 
ate  instruction  and  services  wherever 
they  may  be  enndled — In  State,  local,  or 
private  faculties.  Since  the  programs  un¬ 
der  section  121  and  under  Part  B  of  the 
Education  of  the  Handicapped  Act  are 
designed  to  benefit  chlldrai  and  not 
schools,  every  handicapped  child  within 
a  State  should  be  eligible  to  receive  ben¬ 
efits  through  a  project  support  under 
either  section  121  or  Part  B  of  the  Edu¬ 
cation  of  the  Handicapped  Act. 

Programs  and  projects  funded  imder 
Part  B  of  the  Education  of  the  Handi¬ 
capped  Act  cannot  provide  services  for 
dilldren  dlgffile  to  be  counted  In  average 
dally  attendance  under  the  Part  116b 
program. 

7.  Citatkms  of  legal  authority.  As  re¬ 
quired  by  section  431(a)  of  the  General 
Education  Provisions  Act  (20  U.S.C.  1232 
(a) )  and  aection  503  of  the  Education 
Amendments  of  1972,  a  citation  of  statu¬ 
tory  (MT  other  legal  authority  for  each  sec¬ 
tion  of  the  regulations  has  been  placed 
in  parentheses  on  the  line  following  the 
text  of  the  section. 

On  occasion,  a  citation  apears  at  the 
end  of  a  subdivision  of  the  section.  In 
that  case  the  citation  applies  to  all  that 
appears  in  that  section  between  the  cita¬ 
tion  and  the  next  preceding  citation. 
When  the  citation  appears  only  at  the 
end  of  the  section.  It  applies  to  the  entire 
section. 

8.  Opportunity  for  public  hearing. 
Pursuant  to  section  503(c)  of  the  Edu¬ 
cation  Amendments  of  1972.  the  Com¬ 
missioner  will  provide  Interested  parties 
an  opportunity  for  a  public  hearing  on 
these  regulations  as  follows: 

A  heaiteg  will  take  place  at  the  U.S. 
Office  of  Education  on  May  12,  1976  In 
the  auditorium  of  Regional  Office  Build¬ 
ing  Three  (ROB-3)  located  at  7th  and 
D  Streets.  SW.,  Washington,  D.C.,  be¬ 
ginning  at  10  a.m.  The  purpose  of  the 
hearing  Is  to  receive  comments  and  sug¬ 
gestions  on  the  published  materials. 

Parties  Interested  In  attending  the 
hearing  should  notify  the  Office  of  Edu¬ 
cation,  400  Maryland  Avenue,  SW., 
Room  2085,  Washington.  D.C.  20202,  At¬ 
tention:  Chairman.  Office  of  Education 
Task  Force  on  section  503,  and  are 
urged  to  submit  a  written  copy  of  their 
comments  with  this  notification.  Each 
party  planning  to  make  oral  comments 
at  the  hearing  Is  urged  to  limit  his  pres¬ 
entation  to  a  maximum  of  fifteen 
minutes. 

Written  comments  and  recommenda¬ 
tions  may  also  be  sent  to  the  above  ad¬ 
dress.  AH  relevant  material  received 
prior  to  the  date  of  the  hearing  will  be 
coi^dered.  Comments  and  suggestions 
submitted  In  writing  will  be  available 
for  review  In  the  above  office  between  the 
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hours  of  d:30  am  and  4  pm,  Monday 
through  Friday  of  each  week. 

Dated:  February  26,  1976. 

T.  H.  Bell, 

U.S.  Commissioner  of  Education. 

Approved:  March  29,  1976. 

Marjorie  Lyhch, 

Acting  Secretary  of  Health, 
Education,  and  Welfare. 

(Catalog  of  Federal  Domestic  Assistance  Pro¬ 
gram  Niimber  18.07.  BducatlonaUy  De¬ 
prived  Children— Handicapped  (Pub.  L.  89- 
318).) 

Proposed  Part  116b  sets  forth  revised 
regulations  which  would  govern  grants 
under  Section  121  of  Title  I  of  the  Ele¬ 
mentary  and  Secondary  Education  Act, 
as  amended  by  Pub.  L.  93-380,  to  State 
agencies  directly  responsible  for  the 
free  public  education  of  handicapped 
children  In  State-operated  or  State-sup¬ 
ported  schools. 

Assistance  provided  under  this  part  Is 
subject  to  applicable  provisions  con¬ 
tained  In  Sub^apter  A  of  this  part  (re¬ 
lating  to  fiscal,  administrative,  property 
management,  and  other  matters)  and  to 
the  provisions  of  Part  116,  containing 
general  requirements  applicable  to  all 
programs  under  Title  I  of  the  Elemen¬ 
tary  and  Secondary  Education  Act. 


FART  116b— STATE-OPERATED  AND 

STATE-SUPPORTED  SCHOOLS  FOR 
HANDICAPPED  CHILDREN 

Subpsrt  A — General 

Sec. 

116b. 1  Scope  and  purpose. 

116b.2  Definitions. 

Subpart  B — Annual  Program  Plan 

116b.l6  Submission. 

Subpart  C — State  Ageitcy  Participation 

116.b24  State  agency  eligibility. 

116b.26  Use  of  funds. 

116b.26  ReaUocatlons  of  funds  between 
State  agencies. 

lieb.27  State  agency  responslbUities. 

116b.28  Application  requirements. 

116b.29  Parental  participation  In  the  devel¬ 
opment  of  the  application. 

116b.39  Reporting  by  State  agency  of  chil¬ 
dren  transferring  to  a  local  educa¬ 
tional  agency  program. 

Subpart  D — Local  Educational  Agency 
Participation 

ll6b.41  Transfer  of  funds  to  local  educa¬ 
tional  agencies. 

116b.42  Use  of  funds. 

116b.43  Funds  attributable  to  children  who 
leave  the  local  educational  agency. 

1 16b.44  Funds  not  needed  by  a  local  educa¬ 
tional  agency. 

Subpart  E — Average  Daily  Attendance 

116b.60  EliglbUity  of  children  to  be  counted 
In  the  determination  of  grants. 

1 16b.61  Education  by  more  than  one  agency. 

116b.62  Average  dally  attendance  computa¬ 
tion. 

116b.63  Dates  for  counting  and  reporting 
average  dally  attendance. 

116b.64  Children  counted  under  section  123. 

Subpart  F — Program  Requirements 

116b.70  The  educational  program. 

116b.71  State  standards. 

116b.72  Maintenance  of  direction  and  con- 
troL 

llfib.TS  Dissemination. 
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Sec. 

116b.74  Use  of  equipment. 

116b.76  Participation  of  children  who  were 
not  counted. 

116b.76  ParUclpatlon  in  programs  under 
Part  116a. 

116b.77  Relationship  to  Part  B  of  the  Edu¬ 
cation  of  the  Handicapped  Act. 

Subpart  Q — Allowable  Costs 
116b  .85  Oeneral. 

116b.86  Instruction  and  related  services. 
116b.87  Tuition  and  service  costs. 

116b.88  Transportation  costs. 

Authoritt:  Section  121  Ot  Pub.  L.  89-10, 
as  amended,  88  Stat.  491-492  (20  UB.C.  241c- 
2),  unless  otherwise  noted. 

Subpart  A— General 
§  116b.l  Scope  and  purpose. 

(a)  Scope.  This  part  applies  to  pro¬ 
grams  and  projects  assist^  under  sec¬ 
tion  121  of  the  Elementary  and  Second¬ 
ary  Education  Act  of  1965,  as  amended. 

(b)  Purpose.  The  purpose  of  the  pro- 
gi-am  under  section  121  of  the  Act  Is  to 
provide  funds  to  State  agencies  which  are 
directly  responsible  for  providing  free 
public  education  for  handicapped  chil¬ 
dren,  In  order  to  assist  those  State  agen¬ 
cies  in  meeting  the  special  educational 
needs  of  these  children. 

(c)  Other  applicable  regulations.  The 
program  imder  this  part  Is  subject  to  ap¬ 
plicable  regulations  contained  In: 

tl)  Part  116  of  this  chapter  (general 
requirements  relating  to  Title  I  of  the 
Act) ;  and 

(2)  Subchapter  A  of  this  chapter  (re¬ 
lating  to  fiscal,  administrative,  property 
management,  and  other  matters) . 

(20  UB.C.  241C-2.) 

§  116b.2  Definitions. 

As  used  in  this  part  (In  addition  to  the 
definitions  set  forth  In  parts  100  and  116 
of  this  chapter) : 

“Eligible  child”  means  a  handicapped 
child  who  was  counted  under  section  121 
(b)  of  the  Act  (formerly  section  103(a) 
(5)  of  the  Act)  In  determining  the 
amount  of  fimds  which  a  State  agency 
received  for  the  previous  fiscal  year. 

“Handicapped  children”  includes  those 
children  who  are  mentally  retarded,  hard 
of  hearing,  deaf,  speech  Impaired,  visu¬ 
ally  handicapped,  seriously  emotionally 
disturbed,  crippled,  or  other  health  Im¬ 
paired  children  who  by  reason  thereof 
require  special  education. 

“State  agency”  means  an  Institution 
or  agency  of  the  State  which  has  direct 
responsibility  established  by  or  pursu¬ 
ant  to  State  law  for  providing  free  public 
education  for  handicapped  children. 

“State-operated  school”  means  a 
school  or  a  program  which  Is  adminis¬ 
tered  directly  by  a  State  agency. 

“State-supported  school”  means  a 
school  or  program  operated  under  con¬ 
tract  or  other  arrangement  with  a  State 
agency. 

(20  U.S.C.  241C-2.) 

Subpart  B — Annual  Program  Plan 
§  116b.l5  Submission. 

(a)  A  State  which  desires  to  partici¬ 
pate  under  this  part  Is  required  to  submit 
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a  general  application  and  an  annual 
program  plan  to  the  Commissioner  as 
provided  In  i  116.3  of  this  chapter. 

(b)  ITie  annual  program  plan  shall 
include  a  description  of  programs  for 
handicapped  children  which  are  to  be 
provided  by  each  State  agency  receiving 
a  grant  imder  this  part. 

(20  UB.O.  1232c(b)  (1)  and  (2).) 

Subpart  C — State  Agency  Participation 
§  116b.24  Sute  agency  eligibility. 

A  State  agency  which  is  directly  re¬ 
sponsible  for  providing  free  public  edu¬ 
cation  for  handicapped  children  is  eli¬ 
gible  to  receive  a  grant  under  this  part 
for  each  fiscal  year. 

(20  UB.C.  241c-2(a).) 

§  116b.25  Use  of  funds. 

Funds  provided  under  this  part  to  a 
State  agency  (except  those  funds  trans¬ 
ferred  to  a  local  educational  agency 
S  116b.41)  shall  be  used  by  that  agency 
to  assist  In  providing  an  appropriately 
designed  education  to  eligible  children 
enrolled  In  the  State-operated  and 
State-supported  schools  of  that  agency. 
(20  U.S.C.  241c-2(c).) 

§  116b.26  Reallocations  of  funds  be¬ 
tween  State  agencies. 

Reallocations  of  funds  between  State 
agencies  may  be  made  only  if  the  eligible 
children  who  generate  funds  In  one  par¬ 
ticipating  State  agency  are  transferred 
to  another  participating  State  agency.  In 
that  case,  the  State  educational  agency, 
subject  to  the  prior  written  approval  of 
the  Cmnmissioner,  may  transfer  the 
amount  of  funds  attributable  to  those 
children  to  the  receiving  State  agency. 
(20  U.8.C.  241c-3(c).) 

§  116b.27  State  agency  respoiiHibilitlcf^. 

Each  State  agency  shall  coordinate 
and  consult  with  its  State  educational 
agency  In  the  development.  Implementa¬ 
tion,  supervision,  and  evaluation  of  pro¬ 
grams  assisted  under  this  part. 

(20  U.S.C.  241C-2  (a),  (c).) 

§  116b.28  Application  requirements. 

(a)  Submission.  Each  State  agency 
under  this  part  shall  submit  an  appli¬ 
cation  to  the  State  educational  agency  of 
that  State  as  provided  in  §  116.6  of  this 
chapter. 

(b)  Application  contents.  Each  ap¬ 
plication  submitted  imder  this  section 
shall  meet  the  requirements  set  forth 
in  subpart  D  of  Part  116  of  this  chapter 
and.  In  addition,  shall: 

(1)  Set  forth  the  number  of  eligible 
children  who  will  participate  under  this 
part; 

(2)  Describe  the  nature  and  purpose 
of  the  proposed  program,  including  speci¬ 
fication  of  child-centered  objectives; 

(3)  Identify  each  school  in  which  eligi¬ 
ble  children  are  enrolled,  the  number  of 
those  children,  and  their  ages  and  handi¬ 
capping  conditions; 

(4)  Describe  the  educational  services 
currently  being  provided  for  handicapped 
children  with  State  and  local  funds  In 
each  of  these  schools; 
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(5)  Provide  an  assessment  and  descrip¬ 

tion  of  the  needs  of' those  children  for 
special  editcational  services  based  qq  the 
best  available  including  data  on 

th^r  past  educational  performance; 

(6)  Describe  each  educational  service 
to  be  provided  to  meet  the  needs  as¬ 
sessed  and  described  under  paragraph 
(b)  (5)  of  this  section: 

(7)  Describe  any  proposed  training  for 
the  schocd  staff  and  for  the  parents  of 
those  children: 

(8)  Describe  the  procedures  which  will 
be  used  to  evaluate  the  effectiveness  of 
the  program; 

(9)  Describe  the,nature  and  extent  of 
any  proposed  coordination  with  other 
Federal.  State,  or  local  agmcies,  or  re¬ 
lated  programs,  in  the  development,  op¬ 
eration.  and  administration  of  the  pro¬ 
gram  assisted  under  this  part;  and 

(10)  Provide  for  educational  services 
and  training  tor  parents  of  those  chil¬ 
dren.  to  the  extent  that  parental  under¬ 
standing  of  the  services  being  provided 
to  their  childr^  could  contribute  to  the 
effectiveness  of  the  program. 

(20  U5.C.  S41&-a;  1281  (d).) 

§  116b.29  Parental  participation  in  the 
^  development  of  the  application. 

Each  State  agency  shall  provide  par¬ 
ents  or  guardians  of  the  children  to  be 
served  under  this  part  with  an  opportu¬ 
nity  to  participate  in  the  development  of 
its  ai^ilicatimi. 

(20  U5.C.  241c-2(c).) 

§  116b.39  Reporting  by  State  agency  ot 
childrai  tranaferring  to  a  local  edu¬ 
cational  agency  program. 

(a)  Each  State  agency  which  receives 
assistance  under  this  part  shall,  no  later 
than  June  30  of  each  year,  submit  a  re¬ 
port  to  the  State  educational  agency  of 
all  handicapped  children  who: 

(1)  Were  counted  In  average  dally 
attendance  imder  i  116b.50(a)  or  (b) 
during  the  schotd  year  1971-1972  or  sub¬ 
sequent  yvars:  and 

(2)  Will  leave  or  have  left  the  special 
educational  program  operated  or  sup¬ 
ported  by  that  agency  in  order  to  par¬ 
ticipate  in  a  special  educational  program 
operated  or  supported  by  a  local  edu¬ 
cational  agency. 

(b)  The  report  shall  include  the  name 
of  each  child,  a  description  of  each 
child’s  handicapping  condition,  and  the 
name  of  the  lo^  educational  agency  in 
which  the  child  will  enroll. 

(20  U.S.C.  2410-2.) 

Subpart  D — Local  Educational  Agency 
Participation 

§  116b.41  Transfer  af  funds  tn  local 
educational  agencies. 

The  State  agency  shall  transfer  the 
funds  which  are  attributable  to  ^glble 
children  counted  In  average  daily  at¬ 
tendance  tinder  1 116b.50(c)  to  the  re¬ 
spective  local  educational  agencies  adiere 
those  children  are  enrolled. 

(20  UJS.C.  241c-2(<l).) 

§  116b.42  Use  of  funds. 

(a)  Funds  provided  under  this  part  to 
a  local  educational  agency  shall  te  used 


by  that  agency  to  supplement  the  spe¬ 
cial  education  program  in  order  to  pro¬ 
vide  an  appropriately  designed  educa¬ 
tion  for  eligible  children  enrolled  in  that 
agency. 

(b)  The  local  educational  agency  may 
enter  Into  contracts  with  others,  in¬ 
cluding  the  State  educational  agency, 
subject  to  Subpart  I  of  Part  100b  of  this 
chapter,  for  carrying  out  activities  under 
this  subpart;  Provided,  That  those  activ¬ 
ities  shall  be  administered  by  or  undw 
the  supervision  of  the  local  ^ucational 
agency. 

(20  VJB.C.  241c-2(d).) 

§  116b.43  Funds  aUribuUble  to  chil¬ 
dren  who  leave  the  local  educational 
agency. 

(a)  If  an  eligible  child  ceases  to  be 
enrolled  in  a  local  educational  agency, 
the  agency  may  use  the  funds  attrib¬ 
utable  to  that  child  for  the  education  of 
other  eliglUe  children. 

(b)  (1)  If  all  eligible  children  cease 
to  be  enrolled  In  a  local  educational 
agency,  the  agency  shall  return  any  un¬ 
obligated  funds  to  the  State  agency. 

(2)  If  funds  were  provided  by  more 
than  one  State  agency,  they  shall  be  di¬ 
vided  among  those  State  agencies  In 
proportion  to  the  amounts  provided  by 
those  agencies. 

(3)  The  amount  of  unobligated  fimds 
shall  be  determined  as  of  the  date  on 
which  the  last  eligible  child  ceases  to  be 
enrolled  in  the  local  educational  agency. 
(20  n.S.C.  241o-3(d).) 

§  116b.44  Funds  not  needed  by  s  lf>cal 
educational  agency. 

If  a  local  educational  agency  finds  that 
It  does  not  need  or  is  unable  to  use  all  of 
the  funds  provided  to  it  under  this  part. 
It  shall  return  any  such  funds  to  the 
State  agency.  If  the  funds  were  provided 
by  more  than  one  State  agency,  the  pro¬ 
cedure  in  9 116b.43(b)  (2)  shall  be 
followed. 

(20  UB.C.  241c  (c)  and  (d)  (2) .) 

Subpart  E — Average  Daily  Attendance 

§  116b.50  Eligihility  of  children  to  be 
counted  in  the  determination  of 
grants. 

To  be  eligible  to  be  counted  in  aver¬ 
age  daily  attendance  for  the  purpose 
(ff  computing  a  grant  imder  section  121 
(b)  of  the  Act,  a  handicapped  child 
must: 

(a)  Be  on  the  membership  roll  of  a 
State-operated  sdiool ; 

(b)  Be  on  the  membership  roll  of  a 
State-supported  school ;  or 

(c)  Be  a  child  who  was  formerly 
counted  in  average  daily  attendance  by 
a  State  agency  during  the  school  year 
1971-72  or  subsequent  years  and  Is  now 
enrolled  by  a  local  educational  agency; 
Provided,  Ihat: 

(1)  The  child  was  enrolled  In  the  State 
agency  school  tor  at  least  one  school 
year,  as  determined  by  the  State  agency; 

(2)  The  child  continues  to  rec^ve  an 
appropriately  designed  educational  pro¬ 
gram;  and 


(3)  The  State  agency  transfers  to  the 
local  educational  agency  In  whose  pro¬ 
gram  the  child  is  enrolled  an  amount 
equal  to  the  sums  received  by  the  State 
agency  under  this  part  which  are  attrib¬ 
utable  to  that  chUd. 

(20nJ3.C.241c-2(b).) 

§  116b.51  Education  by  more  than  one 
agency. 

A  handicapped  child  receiving  free  pub¬ 
lic  educatiem  from  more  than  one  State 
agoicy  shall  mily  be  counted  by  the 
State  agency  which  is  primarily  re¬ 
sponsible  for  the  child’s  education,  as 
determined  by  the  State  educational 
agency. 

(20nA.C.241C-2(b).) 

§  116b.52  Average  daily  attendance  com¬ 
putation. 

(a)  All  handicapped  children  eligible 
uncier  ill6b.50  may  be  counted  in  aver¬ 
age  dally  attendance  under  thia  part. 

(b)  For  the  purposes  of  this  peu-t, 
average  daily  attendance  at  each  State- 
operated  school.  State-supported  school, 
and  school  operated  by  a  local  educa¬ 
tional  agency,  shall  be  computed  by  tak¬ 
ing  94%  of  the  total  membership  en¬ 
rollment  of  handicapped  children  in 
that  school  or  program  who  are  eligible 
imder  9  116b.50. 

(20  UJS.C.  241c-2(b).) 

§  116b.53  Dates  for  counting  and  re¬ 
porting  average  daily  attendance. 

(a)  State  agency.  State  agencies  shall 
count  handlciqved  children  on  the 
membership  rolls  of  its  State-operated 
and  State-supported  schools  as  of  Oc¬ 
tober  1  of  each  year,  and  shall  report 
their  average  daily  attendance  to  the 
State  educational  agency. 

(b)  Local  educational  agency.  Local 
educational  agencies  shall  count  handi¬ 
capped  children  (as  specified  in  9  116b.S0 

(c) )  im  their  membership  rolls  as  of  Oc¬ 
tober  1  of  each  year,  and  shall  report 
their  average  daily  attendance  to  the 
State  educational  agency.  - 

(c)  State  educational  agency.  The 
State  educational  agency  shall  submit 
a  report  to  the  Commissioner  by  the 
folowing  November  1  which  sets  forth 
the  information  submitted  under  para¬ 
graphs  (a)  and  (b)  of  this  section. 

(20  n.S.C.  241C-2  (b)  and  (d).) 

§  116b.54  Children  counted  under  sec¬ 
tion  123. 

A  handicapped  child  who  Is  counted 
In  average  daily  attendance  for  the  pur¬ 
pose  of  computing  a  grant  under  sec¬ 
tion  123  of  the  Act  (program  for  neglec¬ 
ted  or  dellnqu«it  children)  shall  not 
be  counted  for  the  purpose  of  comput¬ 
ing  a  grant  under  this  part. 

(20CA.C.  241o-2(b).) 

Subpart  F — Program  Requirements 
§  116b.70  'llie  educational  program. 

Each  eligible  child  shall  be  provided 
with  a  program  which  is: 

(a)  Designed  to  meet  the  dilld’s  spe¬ 
cial  educational  needs;  and 
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Cb)  Supported  In  whole  or  In  part  with 
funds  provided  under  section  121  of  the 
Act. 

(20  U.8.C.  241C-2  (c),  (d);  H.  Kept.  No.  93- 
805,  p.  24  (1974).) 


§  116b.71  Sute  standards. 

(a)  The  State  educational  agency  shall 
adopt  standards  which  are  designed  to 
ensure  that  each  eligible  child  will  re¬ 
ceive  an  appropriately  designed  educa¬ 
tional  program. 

(b)  Each  program  of  Instruction  pro¬ 
vided  to  eligible  children  shall  meet  the 
standards  of  the  State  educational 
agency. 

(20  U.S.C.  241C-2.) 


Each  State  agency  and  local  educa¬ 
tional  agency  conducting  programs  under 
this  part  which  Include  services  provided 
through  contracts  with  other  public  or 
private  agencies  (Including  hospitals, 
clinics,  colleges,  universities,  and  ele¬ 
mentary  and  secondary  schools)  shall 
maintain  these  services  under  their  com¬ 
plete  administrative  and  supervisory  di¬ 
rection  and  control.  Hils  requirement 
would  not  be  met  if  all  of  the  services  for 
eligible  children  were  provided  through 
contracts  with  other  agencies. 

(20  n.S.C.  241C-2  (a)  and  (d) .) 

*§116b.73  Dissemination. 


§  116b.75  Participation  of  children  wbo 
were  not  counted. 

Children  eligible  to  be  counted  under 
S  116b.50,  but  who  were  not  counted,  may 
participate  In  projects  under  this  pait 
If: 

(a)  All  children  who  were  coimted  are 
receiving  benefits  from  funds  made  avail¬ 
able  under  this  part;  and 

(b)  All  those  children  who  were 
counted  are  receiving  an  appropriately 
designed  education  commensurate  with 
their  special  needs. 

(20  U.S.C.  241C-2.) 

§  116b.76  Participation  in  programs 
under  Part  116a. 

Nothing  In  this  part  shall  preclude 
handicapped  children  from  participating 
in  projects  funded  under  Part  116a  of 
this  chapter. 

(20  U.S.C.  241C-2.) 

§  116b.77  Relationship  to  Part  B  of  the 
Education  of  the  Handicapped  Act. 

No  funds  provided  imder  Part  B  of 
the  Education  of  the  Handicapped  Act 
may  be  made  available  for  handicapped 
children  eligible  for  assistance  under  this 
part. 

(20  U.S.C.  1413(a)(9).) 

Subpart  G — ^Allowable  Costs 
§  116b.85  General. 

(a)  Cost  principles.  Allowability  of 
costs  Incurred  imder  this  part  will  be 
determined  In  accordance  with  the  cost 
principles  referenced  In  S  lOOb.81  of  this 
chapter. 

(b)  Expenditures.  Funds  made  avail¬ 
able  under  this  part  may  be  used  for 
expenditures.  Including  administrative 
expenses  subject  to  section  143(b)  of  the 
Act  (administrative  costs  of  the  State 
educational  agency),  which  are  reason¬ 
ably  necessary  for  activities  directly  re¬ 
late  to  the  conduct  of  programs  and 
projects  to  meet  the  special  educational 
needs  of  eligible  children  including  plan¬ 
ning,  evaluation,  and  dissemination  of 
the  results  of  those  activities. 

(20  n.S.C.  241C-2,  241g(b) .) 

§  116b.86  Instruction  and  related  serv¬ 
ices. 

(a)  Funds  made  available  under  this 
part  may  be  used  for  payment  of  the 
costs  of: 

(1)  Direct  Instructional  services  for 
eligible  children:  and 

(2)  Other  services  which  supplement 
Instruction  and  which  are  necessary  to 
help  alleviate  an  eligible  child’s  handi¬ 
cap,  or  provide  Information  concerning 


it  which  is  necessary  to  enable  the  child 
to  benefit  from  an  Vocational  program, 
such  as:  Speech  patholo^  and  audiology 
services,  educational  diagnostic  and  pre¬ 
scriptive  services  (such  as  psychological 
and  educational  evaluations),  health 
services,  food  services,  library  and  media 
services,  employment  of  program  staff 
(including  a  project  director,  coorcUna- 
tor,  supervisor,  curriculum  specialist), 
media  services  (in  addition  to  those  used 
In  direct  instruction  of  handicapped 
children),  and  parent  and  community 
services. 

(b)  The  State  agency  may  provide 
agency- wide  services  (In  addition  to 
services  located  in  particular  schools) 
under  this  part  if  it  determines  that  the 
educational  needs  of  eligible  children 
will  be  better  served  by  that  method  of 
programming. 


(a)  Tuition.  Funds  under  this  part 
shall  not  be  used  for  the  payment  of  tui¬ 
tion  or  fees. 

(b)  Services.  Parents  or  guardians  of 
eligible  children  in  programs  under  this 
part  shall  not  be  charged  for  any  special 
educational  services  provided  for  those 
children  or  for  other  related  services 
provided  to  enable  them  to  benefit  from 
a  special  educational  program  (including 
the  cost  of  services  such  as  room,  board, 
or  medical  care  which  are  provided  In  an 
Institutional  residential  care  facility  in 
which  the  child  is  placed  by  the  State 
agency) . 


Expenditures  for  transportation  of  eli¬ 
gible  children  are  allowable  only  under 
the  following  conditions: 

(a)  The  State  educational  agency  has 
determined  that  the  transportation  is 
essential  in  order  to  ensure  the  child’s 
safety  or  to  enable  the  child  to  benefit 
from  the  educational  services  being 
provided; 

(b)  ’The  school  in  which  the  child  is 
enrolled  has  made  reasonable  efforts  to 
secme  other  means  of  or  resources  for 
transportation  of  the  child; 

(c)  ’There  is  no  State  law  requiring  the 
provision  of  the  service;  and 

(d)  The  transportation  is  not  normally 
provided  other  handicapped  children  by 
the  agency  in  whose  educational  pro¬ 
gram  the  child  is  enrolled. 


Each  State  agency  and  local  educa¬ 
tional  agency  receiving  funds  under  this 
part  shall  adopt  effective  procedures  for 
acquiring  and  disseminating  to  teachers 
and  administrators  significant  informa¬ 
tion  derived  from  special  educational  re¬ 
search,  demonstration  and  similar  proj¬ 
ects,  and  for  adopting,  where  appro¬ 
priate,  promising  special  educational 
practices  developed  through  these  proj¬ 
ects  for  use  in  program  planning  and 
operation  under  this  part. 

(20  U.S.C.  241C-3.) 

§  116b.74  Use  of  equipment. 

Each  State  agency  and  local  educa¬ 
tional  agency  shall  ensure  that  m>pro- 
IMlately  trained  staff  will  be  available  to 
use  and  operate  any  equipment  acquired 
with  funds  under  this  pa^ 

(aO  U.8.0.  2410-2.) 


(20  UA.C.  2410-2.) 
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(c)  Whenever  a  State  agency  deter¬ 
mines  that  a  program  provided  eligible 
children  does  not  meet  the  minimum 
acceptable  standards  for  those  children 
and  the  children  are  withdrawn  from  the 
program,  the  State  agency,  through  the 
State  educational  agency,  shall  notify 
the  Commissioner  of  that  action. 

(20  U.8.C.  241C-2(C).) 

§  116b.72  Maintenance  of  direction  and 
control. 


(20  U.8.C.  2410-2.) 

§  116b.87  Tuition  and  service  costs. 


(20  UJ3.C.  241C-2.) 

§  116b.88  Transportation  costs. 
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